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Trustee Duties

• 11 U.S.C. § 1302(b)(1) states, inter alia, “[t]he trustee 
shall – (1) perform the duties specified in section … 
704(a)(5)” [emphasis added].  

• Section 704(a)(5) reads: “if a purpose would be 
served, examine proofs of claims and object to the 
allowance of any claim that is improper.” 

What IS a 
Claim?

Fed. R. Bankr. P. 3002

Rule 1019(3) – Conversion to Chpt 7

Fed. R. Bankr. P. 3003 – Chpts 9 & 11

Fed. R. Bankr. P. 3004 – Filed by debtor 
or trustee

Fed. R. Bankr. P. 3005 – Filed by 
guarantor
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What IS 
a Claim?

A lien that secures a claim 
against the debtor is not void 
due only to the failure of any 
entity to file a POC.

What IS a 
Claim?

11 U.S.C. § 502(a):  A claim or 
interest, proof of which is filed 
under section 501 of this title, is 
deemed allowed, unless a party 
in interest, including a creditor 
of a general partner in a 
partnership that is a debtor in a 
case under chapter 7 of this title, 
objects.

What IS a Claim?

Proof of Claim

1

Based upon confirmed plan

2
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Claim vs. Adequate Protection
• Following confirmation, does trustee have obligation to pay adequate 

protection without a claim
• Case converted to Chpt 7 prior to confirmation, all adequate protection 

(to which secured creditor is entitled per § 1326(c)) will be returned to 
debtor; in return the creditor gets the depreciated collateral with no 
adequate protection payments.

• Is the trustee liable for lost adequate protection held in trust and not paid 
“as soon as is practicable?”

• Is the trustee liable to other creditors for paying adequate protection 
when the secured creditor does not file a timely proof of claim?

Claim vs. 
Adequate 
Protection

§ 1322(b)(2) –
residential mortgage 

anti-modification 
clause.  

• If mortgage agreement states the 
residential mortgagee is entitled 
to monthly payments, does the 
trustee have a responsibility to 
pay that creditor every month?
• Prior to trustee conduit, debtors 

would have been making that very 
same payment without a claim or 
confirmation.

Late Filed Secured Claims
• Even prior to rule amendments, Seventh Circuit held that 

FRBP 3002(c) DOES apply to secured creditors even though 
Rule 3002 subsection (a) specifically dealt with unsecured 
creditors only.
• Holding was reached despite arguments that secured creditor 

does not need to file POC in order to retain its secured status and 
enforce its lien after discharge.

*In re Pajian, 785 F.3d 1161 (7th Cir. 2015)
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Late Filed Secured Claims
• FRBP 3021:  Creditor must file POC to participate in a 

bankruptcy 

• Secured creditor may want to participate in the 
bankruptcy:
• to maximize recovery (especially if creditor is undersecured)
• to try and get the stay lifted to enforce its lien
• simply to make sure that the plan is administered in a 

manner that does not diminish the value of the asset

Late Filed Secured Claims
• Secured creditor may be forced into bankruptcy involuntarily if 

debtor or trustee files a POC claim on behalf of creditor (see 11 
U.S.C. § 501(c)) 
• If either debtor or trustee wishes to file a claim on behalf of a 

creditor, it must be filed within 30 days after the expiration of the 
claims bar date.

*See In re McLaughlin, Bankr. LEXIS 877 (Bankr. N.D. Ohio March 15, 2007) which held that it was 
improper for a trustee to file claims for creditors who had not filed claims, based solely on the 
debtor’s schedules, because the trustee lacked actual knowledge of the validity and accuracy of the 
claims.

Late Filed Secured Claims
• Rule 3004 gives Debtor or Trustee 30 days after the deadline in Rule 

3002(c) to file a claim on behalf of a creditor

• Unlike Rule 3002, an extension of time can be granted under Rule 9006 
to file a claim late under Rule 3004
• If the excusable neglect standard can be met

**See ED Wisconsin:  In re Morgan 18-24459 Decided Feb 11, 2019 
https://www.wieb.uscourts.gov/opinions/?file&id=504

https://www.wieb.uscourts.gov/opinions/?file&id=504
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Late Filed Secured Claims

11 U.S.C. § 502(a):

“[a] claim or interest, proof 
of claim which is filed under 

section 501 of this title, is 
deemed allowed, unless a 

party in interest … objects.”  

neither the trustee nor 
debtor (no any other 

creditor) are required or 
under any duty to object 

to a belated claim.  

Late Filed Secured Claims
Do trustees have discretion whether to object to late filed claims?

• If an objection is filed, the claim would be disallowed (Pajian), but 
would a purpose be served?

• Debtor could dismiss the case and refile.

• Should debtor be punished because creditor was negligent in filing a claim?

• Have unsecured creditors suffered?

Auto Creditors
Following Pajian a Chapter 13 trustee may want to 
object to late filed claims:

• Increased dividend will increase unsecured creditor pool

• Secured creditor who fails to participate would likely not 
be entitled to relief from stay

• Argument of lack of adequate protection may go out the window if 
debtor’s plan offered adequate protection and creditor did not take the 
offer

• Could debtor seek relief from stay if insurance lapses?

• After three to five years, vehicle would have depreciated 
enough that surrender will not usually harm the debtor’s 
financial rehabilitation.
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Mortgage Lenders
Pajian will not significantly affect treatment of late filed mortgage claims where 
size of mortgage arrears is reasonable and/or there is some equity in real estate

• Debtor wants mortgage paid (this may be primary reason for filing)
• Sustained objection would encourage debtor to dismiss and refile
• Objections to late filed mortgage claims would force debtor’s counsel to either 

face malpractice or file a claim on behalf of debtor
• Attorney should not file unverified POC for mortgage lender.

• Don’t know amount of arrears
• May not know name of mortgage servicer

• Payment of such claim may lead to great difficulty getting money back following 
misdisbursement to wrong party

Caveat

Debtors’ counsel must be 
aware that savvy unsecured 

creditors may start 
objecting to belated claims 

in order to try and maximize 
their own dividend.   

As such, it would behoove 
debtors’ counsel to be 
aware of the claims bar 

date and file claims in those 
cases where it might be 

appropriate.   

Time Barred Claims
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Time Barred Claims
Midland Funding, LLC v. Johnson, 581 U.S. ___ (2017)

Supreme Court held that filing a claim barred by 
statute of limitations does not violate the federal Fair 
Debt Collection Practices Act because it is not false, 
deceptive, or misleading.  

The Court based its decision primarily on the 
Bankruptcy Code’s broad definition of a “claim,” as well 
as the claims resolution procedures typically used in 
bankruptcy cases.

Time Barred Claims

Justice Breyer writing for the majority stated: 

“The trustee normally bears the burden of 

investigating claims and pointing out that a 

claim is stale.”  

Where does it say that in the Code?

Time Barred Claims

The trustee only has a duty to object to any claim that is 

improper.  

• Midland states: stale dated claim is in fact a “claim”  

• If it is a claim, pursuant to the broadest definition, then 

what makes it “improper”

• Either it’s a claim or it’s not a claim
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Time Barred Claims
Under non-bankruptcy rules, debtor has right to make payment on 
time-barred claim

• § 101(5)(A)  says:  a  ‘claim’  is  a  ‘right  to payment,’ ‘whether or not such right 
is . . . fixed, contingent, . . . [or] disputed.’  

• Duty extends to filing an objection where a purpose would be served
• If plan is paying all allowable claims in full, what purpose is served objecting to time 

barred claim?

Time Barred Claims

If trustee does not object to such claim, then 
makes a payment on the claim, then case is 
dismissed, is there a new statute of limitations? 

Do trustees have any responsibility for that?

Contingent Claims
Do Trustees have a duty to investigate and object to improper claims?

Scenario:

Claim:
• filed as unsecured for $150,000.00
• based solely on state court counter-claim in pending lawsuit  
• relief from stay granted to pursue
• claim is contingent and unliquidated

Plan:
• paying unsecured creditors
• creditor has no judgment/not a valid claim/should be disallowed
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Contingent Claims
Response:

• Whether a claim is contingent or unliquidated only goes to whether debtor is 
eligible for Chapter 13 under § 109(e)

• Not a determining factor of a "claim" under § 101(5)
• Code states a claim includes a right to payment even if that right is contingent 

and regardless of whether that claim is yet liquidated or reduced to judgment  
• Even though the "claim" may not yet be enforceable, it is nonetheless a claim 

under the definition in the Code  

Contingent Claims

Midland Funding, LLC v. Johnson, the Supreme Court stated:
• “[t]he word ‘enforceable’ does not appear in the Code’s definition of ‘claim.’  See 11 U.S.C. §101(5)  
• Difficult to square Johnson’s interpretation with other provisions of Code. 
• § 502(b)(1):  if  a ‘claim’  is  ‘unenforceable,’  it  will  be  disallowed 

• Does not  say  that  an  ‘unenforceable’  claim  is  not  a  ‘claim’ 

Davenport, 495 U. S., at 559:
• likely used the word ‘enforceable’ descriptively; case involved an enforceable debt  

Johnson v. Home State Bank, 501 U. S. 78, 83 (991)
• difficult to square Johnson’s interpretation with later statement that “Congress intended Section 

101(5). . . to adopt the broadest available definition of ‘claim’”  

Contingent Claims
If claimant loses dispute - claim is unenforceable

Code makes clear the unenforceable claim is nonetheless a 
‘right to payment,’ hence a ‘claim’
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Q & A


