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SUMMARY OF ARGUMENT 

 David Peake isn’t trying to obstruct confirmation of chapter 13 cases.  He 

isn’t trying to deprive chapter 13 debtors of something that they ought to be able to 

retain.  He isn’t looking to make chapter 13 more complex and costly than it 

already is.  David Peake is trying to abide by the clear and plain meaning of the 

Bankruptcy Code sections which govern chapter 13 bankruptcy.  It is the position 

of Mr. Peake that the Bankruptcy Court has misapplied the new Form 106C 

(Schedule C), as amended on December 1, 2015, as something that controls over 

the plain language and meaning of the Bankruptcy Code.  In its misapplication, the 

Bankruptcy Court issued an advisory opinion, which must be reversed, and 

misinterpreted long standing Supreme Court precedent.  

ARGUMENT AND AUTHORITIES 

I.   TRUSTEE’S ROLE IN CHAPTER 13 

A chapter 13 trustee has the statutory responsibility to participate in the 

confirmation and administration of every chapter 13 plan.  See 11 U.S.C. § 1302.  

A chapter 13 trustee, like bankruptcy trustees in general, is charged with a 

responsibility to the system and to maximize recoveries to creditors. See Matter of 

Maddox, 15 F.3d 1347, 1355 (5th Cir. 1994).  To that end, the Local Rules for the 

Southern District of Texas require the chapter 13 trustee to “file a recommendation 

regarding confirmation of the debtor’s proposed plan…” Bankruptcy Local Rule 
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2003-1(c).1 Mr. Peake asserts that his confirmation recommendations (or lack 

thereof) are based on a debtor’s compliance with the confirmation requirements of 

11 U.S.C. § 1325.  

The Schwab decision was intended to proscribe a procedure to ease the 

burden of the trustee in evaluating whether or not to object to a claim of 

exemptions and nothing more. In re Massey, 465 B.R. 720, 726 (B.A.P. 1st Cir. 

2012).   To conclude that the Supreme Court has blessed the use of a 100% of 

FMV without limitation wherein the exempting statute limits the exemption to an 

interest and a maximum cash value is a misreading of Schwab.  In re Luckham, 464 

B.R. 67, 73 (Bankr. D. Mass. 2012) (quoting In re Stoney, 445 B.R. 543, 552 

(Bankr. E.D. Va. 2011).  Schwab was about notice to interested parties as to what 

exemption the debtor had actually claimed and not about the validity of any 

particular exemption.  Id.  The Supreme Court’s discussion of the type of language 

that a debtor could use [e.g. 100% of FMV] when it was important to a debtor to 

exempt the full fair market value in Schwab was not outlining a procedure to 

convert a “limited interest” exemption to an “in kind” exemption, it was simply 

providing an example of how a debtor could put parties on notice that it is 
                                                           

1 Bankruptcy Local Rules for the Southern District of Texas, effective December 1, 2015. Rule 2003-1(c) reads, 

“The chapter 13 trustee will file a recommendation regarding confirmation of the debtor’s proposed plan at the 

conclusion of the debtor’s § 341 meeting.”  
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attempting to exempt, regardless of the value, an asset in its entirety.  Id. at 74. See 

also In re Massey, at 727-728. 

According to Ms. Ayobami, in her brief, every case which has visited the 

issue of 100% FMV exemptions, and ruled in a manner contrary to what she 

desires, is distinguishable because the decisions (of Massey, Luckham, and 

Salazar) came before the new Form 106C. (Ayobami’s Brief at 10.) However, Ms. 

Ayobami cites no authority to support the assertion that the creation of a form is a 

proper basis for distinguishing case law.2  Contrary to Ms. Ayobami’s assertions 

(Ayobami’s Brief at 21), Mr. Peake asserts there is no split in the courts regarding 

the validity of 100% FMV exemptions. The Bankruptcy Code has not changed.  

The cases on which he relies are based on sound, valid propositions of law. 

To the extent that Ms. Ayobami seems to be asserting that the new form has 

the same, or higher, authority and weight than a provision of the Bankruptcy Code, 

such assertion would also be unsupported.  In fact, as previously mentioned, at 
                                                           

2 It should be noted that Ms. Ayobami also appears to represent that her method of exemptions is allowed because it 

follows the “plain meaning of the Form 106C.” (Ayobami’s Brief at 15.)   But, again, there is no legal authority 

provided by Ms. Ayobami which would allow a form, even an official form, to contravene the plain meaning of the 

Code.  The Code is the Code.  Mr. Peake asserts that the Code can be changed, to the extent necessary, if any, by 

Congress, and not any form.  “The forms, rules, treatise excerpts, and policy considerations… must be read in light 

of the Bankruptcy Code provisions… and must yield to those provisions in the event of conflict. Schwab v. Reilly, 

560 U.S. 770, 779 n. 5 (2010). Ms Ayobami’s exemption scheme frustrates the meaning of the Code.   



 

4 

 

least the Luckham decision contemplated the new form, and the new form would 

serve merely to provide “clear notice of the debtor’s intent and to avoid the type of 

dispute that arose in Schwab.” In re Luckham, 464 B.R. 75 n. 14.      

A. A debtor utilizing the “100 of FMV, up to any applicable statutory 
limit” cannot meet their burden of proof for confirmation.  

 In order to have a confirmable a Chapter 13 plan, a debtor has the burden of 

proof to establish all of the required elements for confirmation, including the 

requirement set forth in Bankruptcy Code  11 U.S.C. § 1325(a)(4).  In re Williams, 

354 B.R. 604, 608 (Bankr. N.D.N.Y., 2006).  Section 1325(a)(4) of the Bankruptcy 

Code requires that “the value, as of the effective date of the plan, of property to be 

distributed under the plan on account of each allowed unsecured claim is not less 

than the amount that would be paid on such claim if the estate of the debtor were 

liquidated under chapter 7 of this title on such date.” 11 U.S.C. § 1325(a)(4). 

Bankruptcy courts refer to this section as “the best interests of creditors test.” The 

best interests of creditors test is a test requiring the Court to examine the value of 

non-exempt property of the estate that would be available to a chapter 7 trustee for 

distribution to the unsecured creditors.  In re Williams, 354 B.R. at 608.  

 The money to pay unsecured creditors in a Chapter 7 case comes from the 

liquidation of the non-exempt property of the debtor. If the bankruptcy estate were 

to be liquidated, the trustee would collect and sell all non-exempt, property of the 
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estate and divide the proceeds from the sale among the unsecured creditors. In re 

Hutchinson, 354 B.R. 523, 531 (Bankr. Kan.,  2006).  

 In order to determine the value of non-exempt property of the estate and 

meet their burden under 11 U.S.C. § 1325(a)(4), a debtor must accurately value her 

assets and must accurately value her exemptions as set forth in 11 U.S.C. § 522(d).  

Ms. Ayobami’s Schedule C is the document used to determine a debtor’s exempt 

and non-exempt property.  By checking the 100% fair market value box on 

Schedule C, Ms. Ayobami has failed to fix the amount of the exemption values as 

set forth in 11 U.S.C. § 522(d), and has generally made it impossible to determine 

whether the debtor has exceeded the individual, and/or aggregate exemption caps3, 

or whether Ms. Ayobami’s plan complies with 11 U.S.C. §1325(a)(4).   

                                                           

3 The USA, in their brief, argue that the “100% of fair market value, up to any applicable statutory limit” is within 

the limits of the relevant exemption caps, because the term “up to any applicable statutory limit” is included in the 

new checkbox. (USA’s Brief  at 10.) However, Mr. Peake asserts that the USA’s approach ignores the aggregate 

exemption caps. The USA ignores that exemptions do not operate in a vacuum.  For example, the amount of “wild 

card” exemption value availability depends on the amount of  “homestead exemption” usage.  11 U.S.C. § 522(d)(1)  

and § 522(d)(5).  Similarly, the aggregate value of “household goods” which can be exempted is capped at 

$12,250.00. 11 U.S.C. § 522(d)(3).  If, as the USA suggests, each item was fixed at its statutory maximum of $575 

for the purpose of exemption accounting, any debtor with more than 23 items will have exceeded the aggregate cap. 

Id.       
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  In a Chapter 13 case, if a debtor has non-exempt property, she must provide 

in the plan to pay the value of the non-exempt property to her unsecured creditors 

in order to comply with 11 U.S.C. §1325(a)(4). If the debtor has listed “100% of 

fair market value, up to any applicable statutory limit” as an exemption amount on 

Schedule C, she has not actually valued the exemption and accordingly any non-

exempt portion of the asset. There is no way the debtor can meet her burden to 

prove whether her plan has complied with 11 U.S.C. §1325(a)(4). The debtor must 

list the actual dollar value of the interest in all property she wants to exempt. 

Otherwise, she cannot meet the requirement of 11 U.S.C. §1325(a)(4) and confirm 

a plan. 

 B. Ms. Ayobami’s schedule of exemptions is ambiguous.  Mr. Peake had 

no choice but to object.  

  The First Circuit Bankruptcy Appellate Panel (B.A.P.) in Massey concluded 

there was “no legitimate reason for the debtors to ignore the burdens imposed, and 

reiterated by Schwab, to state their exemptions accurately and in conformance with 

statutory limits, by identifying the value of the claimed exempt up to or in a 

specific dollar amount”.  In re Massey, at 730.  See also Schwab, at 791 n. 17.   

The B.A.P. further acknowledged that even if it were to “accept the premise that 

the import of Schwab remains unclear, one thing is certain: most, if not all, courts 
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which have specifically addressed exemptions of ‘100% of FMV’ in the wake of 

Schwab have found such exemptions impermissible.’ In re Massey, at 727.  And,  

claiming an exemption by both asserting a dollar amount plus 100% of FMV 

serves to make the claim of the exemption by a debtor ambiguous, which therefore 

has the same effect as claiming only 100% of FMV4.  In re Salazar, 449 B.R. 890, 

900 (Bankr. N.D. Tex. 2011). 

 If a debtor claims an exemption of 100% of FMV plus a dollar amount 

utilizing a limited interest exemption provision under §522(d), including but not 

limited to §§522(d)(1), (d)(2), (d)(3) or (d)(5), the trustee can only construe the 

claim of exemption as one that exempts the property in kind.  And, in order to 

preserve for the estate value of the property in excess of the monetary limit 

expressed in the relevant provisions of §522(d) in accordance with Supreme Court 

precedent, the trustee must object to such claims of exemption. The trustee must 

object in order to “preserve for the estate any excess value – value over the amount 

                                                           

4 David Peake asserts that Ms. Ayobami’s Schedule C is ambiguous, and is tantamount to listing “unknown” as the 

value of the claimed exemptions. Ms. Ayobami cites the Taylor case for the proposition that the Supreme Court 

allowed “unambiguously” exempting assets by the use of “unknown” as the value of such assets. (Ayobami’s Brief 

at 14).  Mr. Peake asserts the Ms. Ayobami is misinterpreting Taylor.   See Taylor v. Freeland & Kronz, 503 U.S. 

638 (1992).  Mr. Peake asserts that Taylor, like Schwab, is about notice, and not validity of specific exemption 

schemes.    
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of the statutory limit that may exist at the time the exemption is claimed, as was the 

case in Schwab, or any excess value that may exist as a result of anticipated 

appreciation in property, as happened in Gebhart   – the trustee must object to the 

exemption of the claim itself.” Id. Regardless of the likelihood that the property so 

claimed as exempt would achieve a value greater than the statutory limits imposed 

by §522(d), a bankruptcy court must recognize the trustee’s right to preserve this 

eventuality for the bankruptcy estate.  Id. at 901. See also 11 U.S.C. §1306.  Any 

post-petition appreciation in excess of the statutory limitations is property of the 

estate under §1306; and if realized should inure to the benefit of the unsecured 

creditors.  David Peake asserts that to interpret exemptions rights in the same 

manner the Bankruptcy Court did, renders  11 U.S.C. §1306 meaningless.     

 C. Post-petition appreciation, if realized.   

 To be clear, if a debtor had affixed a dollar value or if the debtor amends 

Schedule C to affix a dollar value within the statutory limit, and the asset in 

question later appreciates in value to the point it exceeds the statutory limit, the 

bankruptcy estate would still hold title to such asset. In re Salazar, at 901 (citing In 

re Gebhart, 621 F.3d 1206 (9th Cir. 2010)).  The bankruptcy estate holds title 

because a debtor in bankruptcy only has an interest in the asset and such interest is 

limited to a dollar value. Therefore, Mr. Peake asserts value of property in excess 
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of that claimed as exempt (or that which exceeds the statutory cap) until the point 

of conversion, dismissal, or completion belong to the Chapter 13 estate and should 

be disbursed to unsecured creditors, if realized. 

The Ninth Circuit in In re Gebhart addressed the issue of homestead 

exemptions in two chapter 7 cases [consolidated on appeal] wherein the values of 

the homesteads appreciated post-petition in excess of the statutory limits.5  In re 

Gebhart, 621 F.3d 1206 (9th Cir. 2010).  In each case, the trustees appointed did 

not object to the claims of exemptions.  In Arizona, the homestead exemption is 

similar to the exemption under §522(d)(1) in that debtors are permitted to exempt 

up to certain dollar amounts as opposed to exempting the property in its entirety, 

i.e. “in kind”.  Following the reasoning in Schwab, the Ninth Circuit stated “the 

fact that the value of the claimed exemption plus the amount of the encumbrances 

on the debtor’s residence was, in each case, equal to the market value of the 

residence at the time of filing of the petition did not remove the entire asset from 

the estate….any additional property remains the property of the estate, regardless 

of whether the extra value was present at the time of filing or whether the property 

                                                           

5 Each case originated from different jurisdictions – one from Arizona and the other Washington state.  In the 

Arizona case the debtor claimed an exemption pursuant to state law and in the Washington case the debtor claimed 

an exemption under 11 U.S.C. §522(d)(1). 
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increased in value after filing.”  Id. at 1210-1211.6  See also In re Orton, 687 F.3d 

612 (3rd Cir. 2012) (applying Schwab the Third Circuit held that ‘when a debtor 

retains only an interest in an asset, rather than the asset itself, the debtor is limited 

to the value of the exemption; the estate is entitled to any appreciation in the asset's 

value beyond the amount exempted”); In re Myers, 486 BR 365, 378 (Bankr. S.D. 

Miss. 2013) (bankruptcy estate entitled to appreciation in property’s value in 

excess of claimed exemption).  Mr. Peake would further note even if a debtor does 

not affix a dollar value to property when claiming an exemption using a limited 

interest provision of the Code or state statute, such does not entitle the debtor to 

exempt the asset in its entirety – the exemption is capped at the statutory limit.  See 

In re Hefel, 2011 WL 3292929 *5 (N.D. Iowa 2011).  

Further, and consistent with case law, where property appreciates or is 

acquired post confirmation, such appreciation is property of the estate subject to a 

modification of a plan7 for the benefit of unsecured creditors.  See 11 U.S.C. 

§1306.  See also In re Barbosa, 235 F.3d 31, 37-41 (1st Cir. 2000) (court found 

that creditors were entitled to the appreciation in property because after 

                                                           

6 It is important to note here that unlike the debtor in Schwab the debtors in Gebhart valued each of their respective 

equity interests accurately, however, the fair market values in the properties increased post-petition. 

7 11 U.S.C. § 1329.  Section 1329 of the Code permits a trustee to modify the plan to increase the dividend to a 

particular class. 
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confirmation of a plan the chapter 13 estate continues to be funded by income or 

post-petition assets; and modification of the plan to increase the dividend or payout 

to unsecured creditors was appropriate and not an abuse of discretion); In re 

Murphy, 474 F.3d 143, 153 (4th Cir. 2007) (excess proceeds resulting from post-

petition appreciation in real property required a 100% payment to unsecured 

creditors upon sale of debtor’s condominium). 

However, as stated by both United States (USA’s Brief at 25) and the 

National Association (NACBA’s Brief at 10) in their respective amicus briefs, the 

discussion regarding post-petition, or after acquired, appreciation is premature, 

because Ms. Ayobami’s case does not reflect any post-petition appreciation. 

II.   THE PORTION OF THE BANKRUPTCY COURT’S RULING 
REGARDING POST-PETITION APPRECIATION IS AN ADVISORY 
OPINION AND SHOULD BE STRUCK AS SUCH 

“Article III of the Constitution restricts the power of federal courts to 

“Cases” and “Controversies.” Accordingly, “[t]o invoke the jurisdiction of a 

federal court, a litigant must have suffered, or be threatened with, an actual injury 

traceable to the defendant and likely to be redressed by a favorable judicial 

decision.” Lewis v. Continental Bank Corp., 494 U.S. 472, 477, 110 S.Ct. 1249, 

108 L.Ed.2d 400 (1990). Federal courts may not “decide questions that cannot 

affect the rights of litigants in the case before them” or give “opinion[s] advising 

what the law would be upon a hypothetical state of facts.” Id. (quoting North 
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Carolina v. Rice, 404 U.S. 244, 246, 92 S.Ct. 402, 30 L.Ed.2d 413 (1971) ( per 

curiam ); internal quotation marks omitted).” Chafin v. Chafin, 133 S.Ct. 1017, 

185 L.Ed.2d 1, 81 USLW 4059 (2013). 

Black’s Law Dictionary defines “advisory opinion” as “A nonbinding 

statement by a court of its interpretation of the law on a matter submitted for that 

purpose. Federal courts are constitutionally prohibited from issuing advisory 

opinions by the case-or-controversy requirement…” Black’s Law Dictionary (10th 

ed. 2014).  In turn, “case-or-controversy requirement” is defined as “The 

constitutional requirement that, for a federal court to hear a case, the case must 

involve an actual dispute. Id.  “The courts of the United States do not sit to decide 

questions of law presented in a vacuum, but only such questions as arise in a ‘case 

or controversy.’” Charles Alan Wright, The Law of Federal Courts 60 (5th ed. 

1994). Here, Ms. Ayobami enjoyed no post-petition appreciation of any of her 

assets, be it exempt or non-exempt. At an initial hearing on the matter of 

exemptions, the following discussion transpired:  
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Transcript of January 13, 2016 Motions Hearing. (ROA.485). Counsel for David 

Peake tried to avoid the issue of post-petition appreciation as it the issue was not 

relevant to Ms. Ayobami’s case. Ms. Ayobami filed for bankruptcy relief on 

October 15, 2015. (ROA.15). Over a year later, to the time of the drafting of the 

instant reply, there is no indication that Ms. Ayobami’s equity in her assets has 

yielded any post-petition appreciation.  Put simply, there is no controversy 

involving any post-petition appreciation.  The Bankruptcy Court need not have 

addressed the issue.  Ms. Ayobami would not have been hurt or helped by any 

decision involving post-petition appreciation.  Similarly, Mr. Peake and the 

bankruptcy estate would have been neither hurt nor helped by any decision 

regarding post-petition appreciation.  The facts of the matter at hand do not consist 

of a controversy over post-petition appreciation. David Peake asserts that the 
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portion of the Bankruptcy Court’s opinion involving post-petition appreciation 

should be struck as an advisory opinion.       

CONCLUSION 

 The Bankruptcy Court’s decision must be reversed as it operates outside of 

the limits of plain language of the Bankruptcy Code and Schwab v. Reilly. Forms 

do not have the same weight and authority of the plain meaning of the Bankruptcy 

Code.  Form 106C’s provisions concerning 100% FMV exemption must yield to 

the provisions of the Bankruptcy Code, where they conflict.  Similarly, the portions 

of the Bankruptcy Court’s findings regarding post-petition appreciation are 

advisory, and should be reversed.  

 

      Respectfully submitted, 

 

      /s/ Dinorah Gonzalez/Tx Bar No. 24029580 
      9660 Hillcroft, Ste 430 
      Houston, TX 77096 
      713-283-5400 
      713-852-9084 (Fax) 

Attorney for David G. Peake,  
Chapter 13 Trustee / Appellant 
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